SERIES XVIII LECTURE I

7703
CAN YOU ANSWER THESE QUESTIONS?

1. Definethe term: Dina D’ Malchusa Dina. Describe its limitations.

2. Under what circumstancesis one allowed to bring one’'s
legal disputes to a non-Jewish court of law?

3.  How doesthe original semicha differ from the semicha
that is given today?

4. How werethe parnassim, the leadership of the
Jewish community, chosen?

5. What isthe difference between nidui and cherem?

This and much more will be addressed in the third lecture of this series:
“The Jewish Community: Jewry’s Government in Exile.”

To derive maximum benefit from this lecture, keep these questions in mind as
you listen to the lecture and read through the outline. Go back to these
guestions once again at the end of the lecture and see how well you answer
them.

PLEASE NOTE: This outline and source book were designed as a powerful
tool to help you appreciate and understand the basis of Jewish History.
Although the lectures can be listened to without the use of the outline, we
advise you to read the outline to enhance your comprehension. Use it, as well,
as a handy reference guide and for quick review.

Thislectureisdedicated to the merit and honor
of the Newman Family.
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Series XVIII Lecture #3

THE JEWISH COMMUNITY: JEWRY’S GOVERNMENT IN EXILE

l. Dina D’ Malchusa Dina and the Principle of Jewish Self Governance

A. Dina D’ Malchusa Dina
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This is aso the opinion of the Shiltei Gibborim in Perek Chezkas HaBatim at the end of page
189 [who states], “It seems to me that the principle Dina D’Malchusa Dina is only applicable to
those laws that the king promulgates for his own benefit such as tolls and tariffs etc. Laws,
however, that govern interpersonal relations are only to be adjudicated according to our Torah,
asit has been clarified in Kuntras HaRayos and in the rulings of the first chapter of Gittin and in
Perek Get Pashut.” Even those authorities who disagree with his ruling and maintain that Dina
D’Malchusa Dina applies broadly are also of the opinion that this principle is only applicable
where the governmental decree is not running contrary to the Torah and only touches areas that
are not explicitly covered by the Torah. But G-d forbid that one should follow the rulings of the
Gentiles where it runs contrary to the Torah. Shach Choshen Mishpat 73:39
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It is forbidden to present one’'s legal issues before Gentile judges in their courtrooms, even if
they are adjudicating the case according to Torah law and even if both parties are willing to be
judged by them. Anyone who comes before them to be judged is an evildoer. It is as if he
mocked, blasphemed, and lifted up his hand against the Torah of Moses. Gloss: The Bais Din
has the power to be menadeh (ban) and put the wrongdoer in cherem (under a ban) until he
removes the power of the Gentile [court] away from his fellow Jew. (Maharik 154). Smilarly,
they would be machrim (place a ban) against anyone who went to Gentile courts. (Rivash).
Shulchan Aruch Choshen Mishpat 26:1
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One who testified against another Jew in a Gentile court and thereby unjustly forced him to pay,
is to be placed in nidui (placed under a ban) until he reimburses that person. Shulchan Aruch
Yoreh Deah 334:43
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Even in our own times, we hand over to the authorities a traitor who rebels against his
government. Similarly, if oneis involved in such crimes as counterfeiting or the like which [may
well put the entire Jewish community in] danger, it is obvious that they we are required to hand
him over to the authorities. Even if the authorities don’t know the identity of the criminal, it is
befitting to hand him over, since he is akin to someone who is pursuing his fellow Jews through
his criminal activity. . .. Turel Zahav Shulchan Aruch Yoreh Deah 157:8
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Question: [Someone was accused of stealing from the church and was put to death. On the way
to his death, he handed over his purse, which the authorities claim to have contained an image of
their god, to someone else in the crowd. The authorities claim that the person who received it
was the man’s father-in-law, who was also the community’s sexton (shamash). The sexton went
into hiding and the authorities are demanding that the sexton appear before them]: Response: . . .
After analyzing the sources, the principle that emerges is that if the sexton received the purse in
the presence of the Gentiles, then he brought it upon himself and is required to stand before them
in court and be adjudicated by their laws and we are allowed to hand him over. If, on the other
hand, the sexton was not the one who received [the purse] but it was someone else, it is
forbidden to try to convince the sexton to go before the court, since he didn't bring it upon
himself so that he would be required to stand before them in judgement. Teshuvos HaBach (R.
Y oel Sirkes 1561-1640)

. The Powers of the Judiciary
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Presently, rabbinic judges adjudicate cases involving loans, kesubos, inheritance, gifts, and
property damage, for they are commonplace and they involve a possible loss of property or a
financial obligation. Shulchan Aruch Choshen Mishpat 1:1
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Anyone who appoints a rabbinic judge who is unfit and not a Torah scholar and [therefore] not
worthy of being a rabbinic judge, even though he may be full of other desirous qualities, is in
violation of a negative prohibition. Gloss: It is forbidden to appoint an ignoramus as a rabbinic
judge on the assumption that he will always first consult with a Torah scholar before he renders
his decisions. Villages that don't have scholars that are fit to be rabbinic judges, or [for that
matter] are solely constituted of those who are unlettered and need to resolve their issues before
a rabbinic court, instead of going to the Gentile courts, should appoint the most worthy of their
community as judges, even though they are not fit to be rabbinic judges. Snce the whole
community has accepted these people as judges, no one can invalidate them. Smilarly, an entire
community can accept upon the themselves those that are unfit by Torah law to be members of a
rabbinic court of law. Shulchan Aruch Choshen Mishpat 8:1
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All of these guidelines [for the appointment of a judge] are only applicable when the rabbinic
court comes to impose its verdict upon the litigants. However, when the parties willingly accept
them to be their judges or when they are appointed [by popular acceptance] to be the
community’s judges, . . . no one can invalidate them . . . This ruling is only relevant for the
citizens of that community since they have willfully accepted these [people, who are otherwise
unfit,] to be their judges. They cannot impose their verdict, however, upon avisitor who is not a
member of their community . . . Teshuvos HaBach 58
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In a situation where the Gentile government has the power of enforcement and the other party in
this dispute is a very powerful person, who will not submit himself to the authority of the Bais
Din, the plaintiff must first press his claim in Bais Din. If, [after being summoned,] the other
party does not wish to appear before the Bais Din, then the plaintiff can receive permission from
the Bais Din to press his claim in a Gentile court and save his property. Gloss: The Bais Din is
[then] alowed to appear before the Gentile court and testify that the defendant is obligated to
pay the plaintiff. All of thisisonly relevant if the defendant doesn’t want to follow the verdict of
the Bais Din. Otherwise it is forbidden for the Bais Din to give permission to the plaintiff to
press his claim in a Gentile court. Shulchan Aruch Choshen Mishpat 26:2
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Any Bais Din, even if they did not receive semicha in Eretz Yisrael, who sees that the populace
is unrestrained regarding certain transgressions, [it being an emergency situation,] is allowed to
mete out [ad hoc] punishments to the violators whether it be a death sentence or a fine or any
other form of punishment and even if the evidence they use does not meet normative evidentiary
standards. If the perpetrator is very powerful, the Bais Din can make use of Gentiles to punish
him. They also have the power to deem his property to be ownerless (hefker) and to destroy it,
according to all that they deem to be necessary to repair the breach of the generation. All of
their actions should only be done for the sake of Heaven. Such measures should only be taken by
the greatest authorities of the generation or by the tuvei ha-ir (literally the good men of the city
i.e. the governing body of a community) that was empowered by the Bais Din. Gloss: Such is the
common practice: The governing body of a community has the same powers as the great Bais
Din (Sanhedrin). It maintains the right to flog or mete out other punishments and to declare a
violator’s property to be hefker. All these powers are in accordance with common custom. Even
though there are those who disagree with this ruling and maintain that the governing body of a
community can only mete out those punishments which have customarily been previously meted
out or those forms of punishments which were willfully accepted by the entire community. They
maintain, however, that the governing body of the community has no right to make any changes
which will bring benefit to one party and a loss to another or to deem ownerless (hefker)
property without prior acceptance of such a measure by the entire community. (Mordechai Perek
HaGozel Basra) In every situation we follow the custom of the city and most certainly if the
community explicitly vested unlimited powers to the governing body. This is what seemsto me to
be correct. . . . Shulchan Aruch Choshen Mishpat 2
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[1. Cherem- The Ban
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One who violates a prohibition is to be immediately placed in nidui (a ban). Gloss: Regarding
monetary matters, however, we don’'t place the person in nidui unless he has been warned by the
Bais Din three times, i.e. on Monday, Thursday, and the following Monday. The ban of nidui
lasts for at least thirty days. If the person fails to repent, we repeat it again for another thirty
days. If he still doesn’'t repent, we wait another thirty days and then we place the person in
cherem (an extreme ban). Even if Yom Tov (a holiday) occurs in the middle of the thirty days, it
does not affect the person’s term of nidui. This thirty day rule only applied to Eretz Yisrael. The
nidui in the Diaspora is equivalent to their nezifah (reproach) which lasts for seven days. Our
nezifah (reproach) lasts for one day. Gloss: We place a person in nidui even though there is
room to think that the person will thereby forsake Judaism. We are not concerned about this.
Shulchan Aruch Yoreh Deah 334:1
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The Chasam Sofer (teshuvah #322) wrote, “Thereis alack of clarity regarding a situation where
the person may convert [if placed in nidui] and take his underage children with him. Should we
be concerned regarding the welfare of these children who have not sinned?’ His opinion was that
there is a distinction between [a regular sinner and] someone who harbors heretical opinions.
Such aperson will, in al probability, train his children to go in his ways. “In such a situation, his
children, as well, will be included in the category of (Proverbs 3:19), ‘None that go to her come
back.” If so, there is no reason to be concerned about their children. For that reason, it seems to
me that regarding members of that cursed sect, the believers in Shabtel Tzvi, unless they have a
changein heart, we are to pursue them together with their sons and daughters etc. When it comes
to someone who is merely a difficult person or a sinner, however, who says that we shouldn’t be
concerned regarding the effect of the ban upon the future of their children?” He elaborates
further on this topic and concludes that the matter still needs further research and careful
thought. Pischel Teshuva Y oreh Deah 334
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In regards to the menudah (one who was put under a ban) no one, with the exception of his wife
and children, is allowed to be within his four cubits. (There is an opinion that other members of
his household are also allowed within his four cubits and one can rely upon this opinion.) One
is not alowed to eat [or drink] together with him. One cannot include him in zimun (the
collective grace after meals) and he is not to be included in anything that needs [a quorum of]
ten. Gloss: If he was not expressly put into nidui (banned) even though he is a sinner or he
violated a communal decree, one may still include him in aquorum of ten and pray together with
him. Even in the situation where the menudah (one who has been expressly placed into nidui and
cannot be counted in a minyan) is present in the synagogue, one still is allowed to pray there.
The reason that the menudah is customarily driven out of the synagogue is in order to prevent
him from burdening those who are forced to keep a four cubit distance from him. [During the
period of nidui] he is forbidden to wash his clothes, take a haircut, or wear shoes, just like an
aveil (a mourner). [In addition,] a muchram (one who has been put in cherem) cannot teach
Torah nor can anyone teach him Torah. He cannot be hired as an employee nor can he hire
anyone else. Similarly, one is not allowed to bestow any benefit on him in excess of the bare
minimum to keep him alive. He is allowed, however, to study on his own, in order not to forget
his learning. [In addition,] he can open asmall store that will provide him with alivelihood. One
is alowed to speak with someone who is a menudah or a muchram unless this was expressly
banned by the Bais Din. Gloss: In any case, one should not speak with him excessively and
should limit it to matters which are absolutely necessary, just as one would speak with an avell
(amourner). In a situation where oneis not allowed to sit in the person’s four cubits, if one was
sitting there before the minudah came in, one does not have to distance himself from him. It is
forbidden to walk inside his house, as it has the equivalent status of his four cubits. Thereis no
difference whether oneis standing or sitting. Shulchan Aruch Yoreh Deah 334:2
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If the menudah dies, Bais Din sends someone to place a stone on his casket. One is not allowed
to tear on€’s clothes [in mourning] for him, nor does one bare his shoulder (an ancient custom of
mourning), nor is aeulogy said in his honor. Thisis referring to a ban that was placed upon him
for rebellious behavior as in a case where he violated a rabbinical prohibition. If the reason he
was banned was due to a monetary dispute, at death he is released from their decree and they
don’t stone his casket and he is eulogized properly. Shulchan Aruch Yoreh Deah 334:3
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In the case where someone had been placed in nidui because he had violated a rabbinic decree
and had subsequently recanted but died before the Bais Din had formally released him from his
nidui, heis afforded all of the regular honors. Shulchan Aruch Yoreh Deah 334:4
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Even though it is forbidden to eat or drink with a menudah or a muchram, if one violated this
prohibition and ate or drank with him, he is not to be put into nidui. Shulchan Aruch Yoreh
Deah 334:5
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The Bais Din has the power to reduce the sentence of nidui to be less than thirty days or to
increase it. Gloss: The Bais Din has the power to impose a severer sentence and forbid anyone
from circumcising his children or from burying him if he dies or to compel the community to
expel his children from school or his wife from the synagogue until he accepts the judgement
upon him. Shulchan Aruch Y oreh Deah 334:6
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If, at the end of his sentence, he has not yet recanted, Bais Din can decide to release him, if they
so desire. It would be preferable, however, if they not do so, in order that the fear of the Bais
Din’s power be not diminished [in the eyes of the populace]. Shulchan Aruch Yoreh Deah
334.7
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If the Bais Din wished to impose a more severe punishment [than nidui], they have the power to
[directly] put him into cherem. Shulchan Aruch Yoreh Deah 334:8



Series XVIII 8 Lecture #3

J.
P LPNIAR YT AW MY NI 5OINT D3 17127901 ,i37°2 Y77 MORT WP 17T N°2 IRT OX

Y RPYO IOV %0 YT Y P

In light of the severity of the prohibition and transgression, Bais Din has the power, to place
even those that eat and drink with the criminal in cherem as well as anyone sitting within the
criminal’sfour cubits. Shulchan Aruch Yoreh Deah 334:9
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There are twenty four crimes which warrant the nidui punishment: 1) One who slights the honor
of a chacham (Torah scholar) even after his death. 2) One who dlights the honor of an agent of
the court. 3) One who refers to his friend as being an eved (lave) 4) One who makes light of
even one rabbinic law, and most certainly a Torah law. 5) Someone to whom the Bais Din sent a
summons and set a date of appearance but failed to appear. 6) One who did not accept the
judgement of Bais Din. We impose the nidui until he pays the plaintiff. Shulchan Aruch Yoreh
Deah 334:43
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A rabbi [of acommunity] who acquired that position through government intervention and is not
worthy of the position because of his Torah scholarship cannot put someone else in nidui
because he slighted his honor. Shulchan Aruch Yoreh Deah 334:18
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If Bais Din had put someone in nidui for having violated a law and then subsequently the local
member of the nobility (i.e. baron or count) [came to his defense and] decreed a punishment for
any who would uphold the nidui, one is required to risk punishment in order to uphold our
religion. If, however, they had placed him in nidui because of matters dealing with interpersonal
relations, such as taking his dispute to a Gentile court, then we are not required to endanger
ourselves. Gloss:. . . . Even though one is required to protest against those who violate the law
and, if one was in a position to protest and didn’t, he is held responsible, nonetheless, one is not
required to suffer aloss of money due to this. For that reason, people are customarily lenient in
these matters, for there is a distinct possiblity that such people will cause us bodily and/or
financia harm [if we protest]. Shulchan Aruch Y oreh Deah 334:48
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What is [the etymology of the word] shammetha? Rav said: [It is], sham-mitha, i.e. death is
there. Shmuel said: [It means], shemamah yihye, i.e. he shall be a desolation. Its effects adhere
to one like grease to the oven. And this is in disagreement with [what] Resh Lakish said. For
Resh Lakish said that just as when it [the cherem] enters, it penetrates the two hundred and forty
eight limbs [on one's body], so too, on its withdrawal, it departs from the two hundred and forty
eight limbs. When it enters [it penetrates all 248 limbsg], as it is written (Joshua 6:17); And the
city shal be a oar cherem, (off limits and a source of a curse to anyone who takes it or has
pleasure from it) The gematria, numerical value of o3 - Cherem is 248. So too at its
withdrawal [it leaves all 248 limbg], as it is written (Habakuk 3:2), “In wrath remember o9
Rachem [to have compassion].” [The numerical value of o7 Rachem is also 248.] R. Y osef
said: Cast a shammetha on the dog's tail and it will do its work. For there was a dog that used to
eat the Rabbis’ shoes and they did not know which dog it was [that did it], so they pronounced a
shammetha on the culprit, and the dog's tail caught fire and got burnt. There was a domineering
fellow who bullied a certain Talmudic scholar. The latter came before R. Y osef [for advice]. He
said to him: Go and put the shammetha on him. He replied: | am afraid of him. [Rav Y osef then]
said to him: Then go and take [out] a written declaration [of shammetha] against him. | am all
the more afraid to do that! Said R. Y osef to him: Take that written declaration and put it into a
jar, take it to a graveyard and hoot into it a thousand shipur [horn-blasts] on forty days. He went
and did so. The jar burst and the domineering bully died. What is the [significance of using a
shipur? That hell pay, the penalty. (She-nifraim which literally means that they will exact
punishment). What is the significance of tabra [tooting - the sound of breaking or crying whichis
made by the shofar]? Said R. Yitzchak the son of R. Y ehudah: [It suggests] the breaking down of
high houses. for it is taught: Rabban Shimon b. Gamliel said that wherever the Sages set their
eye against someone, [the result is] either death or poverty. Moed Katan 17a-b
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[This person] did not respond to the voice of reproof and nor did he heed the words of correction.
Rather he pursued [the dictates of] his [evil] inclination and followed the obstinancy of his heart.
[Consequently,] we took out the sacred Sefer Torah, against which he had the brazen defiance to
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rebel, and placed him in cherem in public in the presence of the community [anathemizing him]
through the Divine name. T eshuvos HaRambam 349
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This is referring to the normative case [of nidui or cherem]. They have the power, however, to
impose a longer sentence or additional prohibitions, whether to him or to those who associate
with him, or to declare the nidui through the use of shofros (rams horns) or a [funeral] bed.
Meiri, Mo’ ed Katan 16a

IV.  The Power of the Community
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This question is regarding a takanah (law) which was agreed upon originaly by all or most of
the community and now the community wishes to repeal it. There are, however, a few people
who object to repealing the old law. Do they have the power to prevent the repeal and annulment
of the cherem that was placed upon the community through their origina agreement? | would
first like to unequivocally state that the majority of a community in the presence of the tuvel
ha'ir (the governing body of the community) has the power to force the other members of the
community and to impose a cherem or shamta (nidui) upon anyone who violates their decrees
and breaches the fences which they impose. No individual has the right to say that he is not to be
included in the results of the final decision. Anytime a cherem is imposed, an individual’s voice
is subordinate to the majority and he is responsible to uphold the voice of the mgority. . . .
Teshuvos Tashbatz 1:123

B.
391 9K ORI 2P0 NIpD 1LY B IIs YYY RIW NY1aw 7 ,50p0 NIpna 0157 XOw vawin
,07 1729 1303 79 MINT 101230 KOW 127 71K Py ¥2w3 19087730 0NN 0173 YW1 anind
NOW 0 5y 48 23,0977 NI K2 2115 DTN DWW 5917 KDY, (VP wNIW p7IT0) AT 370
(J7ADT OW3 721 MIVIAWT 37D w7 297Iw) DTN 93 by 11337 097 57 2577 19908 D5 1wnw
555 W/NIT N2TWN) D20 1013 PRY [N 190K , 0593 0915,07°Y *13 53 by 07 103w 11387
(W37 53 ’D 29T7I) VYT DTN NITW 7 5 ,00707 MW7 by 112Y? TIONT (173 0 7T
35 MYO N2 10 AYT AP P NN LTI DYT [ID T7OW [9°0 DI

One who makes an oath not to be subject to the takanos (decrees or laws) of the community has
made an oath in vain and, perforce, the takanos of the community are binding upon him. If he
does not act in concert with them, he is in violation of the [implied] cherem of their takanah.
Gloss: If he swore not to reveal a certain matter, and afterwards they imposed a cheremto force
him to tell them, he is required to tell them. And no one can say, “I didn't hear about the
cherem.” For even though we didn’t hear about the cherem, nonetheless the cherem of the
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community takes effect upon every person. A community that declares a cherem on the whole
city, [that cherem] takes effect upon all the members of that city, even upon those who don’t pay
taxes. It is forbidden to violate the stringencies of a city as long as the person is wthin the
techum (2000 cubit boundary surrounding the city) of that city. Shulchan Aruch Yoreh Deah
228:33



